STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
Pl NELLAS COUNTY SCHOCOL BQARD
Petitioner,
VS. Case No. 01-2456

WADE RAGLAND

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, the Division of Adm nistrative Hearings
by its dul y-desi gnated Adm nistrative Law Judge, Fred L.
Bucki ne, held a formal hearing in the above-styled cause on
Septenber 19, 2001, in Largo, Florida.

APPEARANCES

For Petitioner: Jacqueline M Spoto, Esquire
School Board of Pinellas County
301 Fourth Street, Southwest
Post O fice Box 2942
Largo, Florida 33779-2942

For Respondent: Andrew J. Sal zman, Esquire
Zimet, Unice, Salzman
& Fel dman, P. A
Two Prestige Place
2650 McCorm ck Drive, Suite 100
Cl earwater, Florida 33759

STATEMENT OF THE | SSUE

Whet her Respondent, Wade Ragl and, when notified by his

transportation dispatcher that he had been selected for a random



drug substance test, did not imrediately report for testing
because he had schedul ed a prior maintenance appoi ntnment at his
home, constitutes a refusal to be tested in violation of School
Board Policy, state |law, or contractual agreenent. |If so, was
his failure to report imediately for random drug testing just
cause for term nation

PRELI M NARY STATEMENT

On April 24, 2001, Respondent (Wade Ragl and, bus driver)
was suspended with pay. Thereafter, the Superintendent of
Public Schools for Pinellas County, Florida, subnmtted a
recommendation to the Pinellas County School Board (the Board)
t hat Wade Ragl and be term nated because of his alleged refusal
to submit to a randomdrug test and that his actions were in
vi ol ati on of School Board Policy 8.23 and 8.25(1)(u) and (x).
Ragl and, upon receipt of the recomrendati on of term nation
notice, requested a hearing pursuant to Chapter 120, Florida
Statutes. On June 21, 2001, the matter was referred to the
Di vision of Admi nistrative Hearings.

The final hearing was held at the Pinellas County School
Board, Largo, Florida, on Septenber 19, 2001. The Board
presented testinony from seven witnesses: Gene M Bessette,
Adm nistrator, Ofice of Personnel Standards; Susan Det nol d-
Collins, Assistant Director, Transportation Departnent; Theresa

Hooker, Personnel O fice Technician; Joyce Hefty, Cerk



Specialist Il, Transportation Departnent; Steven A Masone,

Di spatcher; Walter Pownall, Service Center; and Dennis J.
Bennett, Chief Operating O ficer, FirstLab (third party

adm ni strator of drug/al cohol testing prograns). The Board

of fered twenty-eight exhibits (P-1-28) in evidence, which were
accepted w thout objection.

Ragl and presented the testinony of his son, Shane Ragl and,
and Craig Schultheis, Sentricon Technician, Swat Exterm nating.
Respondent, WAade Ragl and, did not testify. Ragland offered in
evi dence w thout objection the depositions of Wade Ragl and,
John R Degen, Board's Field Operations Coordinator,

St eve Masone, Susan Detnold-Collins, Joyce Hefty, and
Gene Bessette.

On Septenber 28, 2001, the two-volune Transcript of the
hearing was filed. On October 30 and 31, 2001, respectively,
the Board's and Ragl and's Proposed Reconmended Orders were filed
and have been given consideration.

FI NDI NGS OF FACT

1. Petitioner, Pinellas County School Board, is a
political subdivision and an adm ni strative agency of the State
of Florida charged with the duty to operate, control, and
supervi se all public schools and personnel in the Pinellas
County School District. Dr. J. Howard Hinesley is the

Superintendent of Public Schools for Pinellas County, Florida.



2. Respondent, Wade Ragl and, at all relevant tinmes, was an
enpl oyee of the Pinellas County School Board in its
Transportation Departnent. Ragland was enpl oyed as a substitute
school bus driver on July 20, 1998, and becane a regul ar bus
driver on August 17, 1998. On April 24, 2001, Ragland was
acting as a school bus driver for the Board. He was tested for
drugs in January 2001, and the test was perforned after his
first run, which was the Board's policy and standard procedure.
Ragl and' s drug test result was negative.

3. Pursuant to the Board's Policy 8.23 and Title 49 of the
Code of Federal Regulations (CFR) as of January 1, 1995, al
enpl oyees who are required to hold a Comrercial Drivers License
(CDL) as a condition of enploynment and who perform safety-
sensitive functions, which include operating a vehicle designed
to transport nore than 15 persons, shall be subject to drug
urinalysis testing and/ or breath al cohol testing via sanple
col l ection, through random testing.

4. The Federal Omi bus Transportation Act (The Federa
Act) was at all tines relevant, including April 24, 2001. Four
times a year, once every three nonths, and on or before the 15th
day of the nonth precedi ng the beginning of the quarter, a
random|list of drivers will be requested by a contract testing
facility. The Federal Act does not require termnation of a CDL

enpl oyee who either fails or refuses to take a random drug test.



5. The School Board Policy 8.23 is incorporated as Article
32 of the Agreenent between the Pinellas County School Board and
t he School Enpl oyees Union, the exclusive collective bargaining
representative for bus drivers. Under Section 8.23(3)(a) 3 of
the Board' s policy, random drug testing nust be unannounced and
shal | be conducted during the selected driver's on-duty tine.

6. The Board's internal normal operating procedures for
the selection of drivers to be tested in each quarter is
acconplished in the foll ow ng manner. Theresa Hooker, Personnel
Techni ci an and Drug Testing Program Manager since July 2, 2000,
is responsible for drug testing of all personnel and mai ntenance
of their confidential drug test records. FirstlLab, the contract
testing facility, is responsible for the selection of enployees
who will be tested during a given quarter fromthe |list of nanes
provi ded by the Board. M. Hooker is solely responsible for the
determi nation of the date each of the sel ected enployee will be
t est ed.

7. Upon receiving the quarterly list from FirstLab,

Ms. Hooker sends the nanes of 20-25 selected bus drivers to
Joyce Hefty, personnel technician in the Transportation
Departnent. It is Ms. Hefty's responsibility to notify each
driver, directly or through one of three dispatchers, of the
selection for drug testing during a driver's first or second

nmorni ng bus run. Once the selected driver reports to her



of fice, she checks the driver's identification, provides the
driver with the necessary testing paperwork and gives the
| ocation of a Board-approved testing facility.

8. Al dispatchers and bus drivers know that drivers who
have been notified by dispatcher(s) that their nanes cane up for
testing are to report immediately, after conpletion of their
first or second norning run, to Ms Hefty's office for
identification check, conpletion of paper work, and instructions
to report to a Board-approved test site for testing during their
on-duty tinme for which they are paid.

9. Equally known by dispatchers and drivers, is the
nmeani ng of on-duty tine under School Board's Policy 8.23.
On-duty tine is the tinme required for a driver to conplete his
last norning run. Included is the time required for each driver
to return to his/her assigned transportati on conpound. |In those
i nstances where a driver has perm ssion to take the bus hone,
on-duty tine is conputed fromcheck-out tinme of the first run to
the tine it would take a driver to return fromthe first or
second norning run to the assigned conpound. Each conpound
di spatcher naintains records and tine sheets of assigned
drivers.

10. Should a driver selected for random drug testing not
be tested, refuse to be tested, or experience the inability to

provi de a specinmen and therefore has to wait hours to conplete



testing, Ms. Hefty is notified. She in turn notifies

Ms. Hooker. Ms. Hooker notifies M. Gene Bessette,

Adm ni strator, Ofice of Personnel Standards. M. Bessette has
di scretionary decisional authority touching upon every facet of
a particular situation. He is infornmed of each situation and
det er mi nes whether an individual situation requires further
action and, if so, what action should be taken. He determ nes
t he appropriate discipline based upon the totality of

ci rcunst ances, disciplinary guidelines, and aggravating and
mtigating factors, if any, and submts his final
recommendati ons to the Superintendent of Pinellas Public
Schools, Dr. Hinesley. Dr. Hnesley has authority to accept,
reject or nodify M. Bessette's recomendations. Dr. Hinesley's
decision is presented to the Pinellas County School Board for
final nodification or approval.

11. The chain of command woul d be for M. Hooker, upon
receipt of information fromMs. Hefty, to contact M. Bessette.
On April 24, 2001, at 9:34 a.m, M. Hooker received an e-nai
from M. Hefty regardi ng Respondent, Wade Ragl and.

Ms. Hooker, however, was not in her office and did not speak
with Ms. Hefty or M. Bessette on that day.

12. On April 24, 2001, Ragland was acting as a school bus
driver for the Board. The agreenent between the Board and

School Enpl oyees Union Local 1221, Firenen and G lers, an



affiliation of Service Enployees International Union, which
governs Ragl and, provides, as does Board's Policy 8.23, that

random drug testing "shall be during on-duty tine. "

13. The Board's "normal randomtesting procedure,” in
ef fect since 1998, was to notify drivers during their first run
in the norning that they are going to be sent for a randomtest
after the conpletion of the first norning run. D spatch would
send a relief driver and bus to cover the second and third runs
of the selected driver's route.

14. Under the Board's normal procedure, notification to
drivers would occur during a driver's first norning run. A
driver's drug test, conducted at an approved testing site, would
occur during the tinme the driver would normally be driving a
second and third norning run. Under this procedure, selected
drivers would not receive additional pay. Should, however, the
actual drug test extend beyond a driver's normal schedul ed tine
for nmorning runs, including conmpound check-in tinme, additional
time woul d be added when conputing the driver's total hours for
t hat week.

15. Under the operative terns of the Board' s procedure,
bus drivers are on non-paying "down-tinme" after conpletion of
the final norning run. Down-tine would continue until a driver
began their evening run usually about 1:00 p.m or |ater,

dependi ng on their selected bus route.



16. "Down-time" is equal to "off-duty" time for which
drivers receive no pay. The Board, at all tines, was fully
aware that drivers held other jobs during their down-tine, a few
cared for their elderly relatives, sone, as did Ragl and,
schedul ed personal appointnents with service providers and
ot hers engaged in various other activities.

17. Under the Board's procedure, "over-tinme," for
over-tinme pay purposes, is the tinme drivers work beyond and over
a predetermned tinme for each route. Drivers, at the beginning
of each year, bid for a specific bus route. Each bus route has
its own, per-week pay schedul e based upon the nunber of
nor ni ng/ eveni ng runs, the conbi ned di stance of the runs, plus
any required over-tinme work in excess of their route tine.

18. The School Enpl oyees Uni on Agreenent and the Board's
policy mandate that drivers could be required to work over-tine,
when and if, the driver was requested by a di spatcher or
supervisor to work over-tine while the driver was on duty. For
special trips, weekends, nights, etc., dispatchers or
supervisors would first seek a volunteer driver. |If no
vol unteer is found, a dispatcher would select a driver to work
over-tinme who would receive over-tinme pay for the over-tine
wor K.

19. Faced with a shortage of regular bus drivers for 2000-

2001 school year, the Board changed its herein above "nornal



random drug testing procedures” as descri bed above.

of the Board was to conply with its Federal

drug-testing

The i nt ent

requirenents and to mnimze expenditure of over-tinme pay for

bus dri vers.

20.

Col l'i ns,

Accordi ngly, on August 31, 2000, Susan Det nol d-

Assi stant Director, Transportati on Departnent,

i ssued a

menmo to "All School Bus Drivers" outlining a "Tenporary Change

To Random Drug/ Al cohol Testing Procedure.” |In pertinent part

t he neno st at ed:

To:

ALL SCHOCOL BUS DRI VERS

Every year, at this tine, we run into a
bit of a problemw th neeting our quotas for
random drug/ al cohol testing. As nany of you
know, we are required, by Federal Law, to
randomy test 25 percent of our drivers each
quarter. The current quarter started in
July and will end in Septenber. W al ways
start out the school year sonmewhat behind in
meeting our testing quotas, because many of
our drivers do not work for sumrer school,
and therefore can not be sent for testing
during July and August.

This year, because of our shortage of
drivers, and the nunber of drivers we are
required to send for testing, we decided to
enact a tenporary change to our usua
procedures .

First, | wanted to make sure all drivers
were made aware of this tenporary change we
are making to our normal procedure and the
reasons for it.

Second, | wanted to reassure all drivers

that we will pay themfor any extra tine
they may end up working as a result of this

10



change in procedure. (Since random
drug/ al cohol testing is usually conducted
during a period of tinme when drivers would
normal |y be doing their second and third
runs, drivers do not usually receive any
addi ti onal pay.)

Third, | wanted to let drivers know we
fully recognize that many of them have
schedul ed appoi ntnents and ot her things
whi ch they count on being able to do during
the m ddl e of the day, on what would

normally be their "their down-tinme." |If
drivers | et us know about these things, in
advance, we will take steps to nake sure

they are not called to drug test when doing
so woul d cause a scheduling conflict for the
driver. Since a refusal to take a
drug/ al cohol test can have very severe
consequences under Federal Law and School
Board Policy, | wanted to reassure al
drivers that we will work cooperatively with
t hem and nake every effort not to pull them
for testing if they have nade us aware that
t hey have a doctor's appoi nt nent or ot her
appoi ntnent or activity schedul ed during
their "down-tinme" on a particul ar day.

M. Flemng and | greatly appreci ate your
cooperation and support during this period.
: We are working hard with Supporting
Services Personnel to recruit and train
additional drivers as quickly as possible.
We hope we'll have things back to "nornal"
by October at the latest, if not sooner.

[ enphasi s added]

21. By March 2001, the Transportation Departnent had hired
sufficient bus drivers to cover the above-cited need. It is
uncl ear, however, whether the Transportation Departnent made the
adm nistrative staff, dispatchers and bus drivers aware of the

fact that a sufficient nunber of bus drivers had been hired.
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It is equally unclear, fromthe collective testinony of the
Board' s enpl oyees, whether the tenporary change in the drug-
testing procedure herein above outlined had been retracted, and
if so, on what date. It is clear that as of April 24, 2001, the
Transportation Departnent had not issued a witten retraction of
its August 31, 2000, tenporary procedural change nenoranda.

22. Fromthe testinony of a dispatcher, Masone, and the
comments of a bus driver, Ragland, it is clear that neither
Masone, nor Ragl and, knew whether the normal drug-testing
procedure or the tenporary drug-testing procedure was in effect
on April 24, 2001. It is therefore, a reasonable concl usion
t hat sone dispatchers, Masone for instance, assuned the
tenporary drug testing procedure was in effect wherein drivers
woul d be required to undergo random drug-testing on down-ti ne.
O hers, however, drivers like Ragland, assuned the nornmal drug-
testing procedure was in effect and drivers could only be
required to undergo random drug testing during on-duty tine.
This conflicting and confusing situation resulted in a
m sunder st andi ng of what was required of the drivers by
di spatchers and what was required of dispatchers by drivers as
it related to random drug testing procedures on April 24, 2001.

23. It is certain, that bus drivers, dispatchers, the
transportati on personnel technician, the drug-testing program

manager, and the professional standards office were not inforned
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that the Board's tenporary drug testing policy procedure was in
effect on April 24, 2001, sone six nonths past October 2000.

24. On April 24, 2001, Ragland had driven to Pal m Harbor
University, then to Brooker Creek University and was driving to
Safety Harbor M ddle School, the third and | ast stop of his
norning runs. Conpletion of the last norning run and the
driving tinme required for Ragland to report back to the Tarpon
Springs transportation conpound checkpoint is considered on-the-
clock tinme for pay purposes. The tinme of Ragland's arrival at
t he Tarpon Springs conmpound would begin his down-tine. On that
day, according to dispatcher Masone, Ragland' s down-tinme began
at 9:56 a.m He would remain on down-tine until his evening
runs began at 1:00 p.m |ater that same day.

25. At 9:18 a.m on April 24, 2001, Msone notified
Ragl and that he had been randomy sel ected for drug testing that
norni ng. Ragl and i nforned Masone that he had a prearranged
service appointnent at his home with an exterm nator at 10:00
a.m and he would go for testing "as soon as ny appointnment is
over with."

26. \When asked by Masone why he did not tell his
supervi sor that norning when he checked in that he woul d not be
avai |l abl e during his down-tinme, Ragland's reply was "I did not
know | had to report” planned down-tine activities. On this

point Ragland is right. According to Gene Bessette, before the

13



August 30, 2000, tenporary change neno, there was never a
witten policy that required drivers to notify dispatchers or
anyone else if they had a prearranged appointnment during their
down-ti ne.

27. Masone, not sure whether the tenporary procedure or
the normal procedure was in effect, infornmed Ragland that he
"could" lose his job if he did not go for drug testing. Ragland
replied he would go for testing after his appoi ntnent was
finished, probably wthin the next one-half hour or
approxi mately 10:30 a. m

28. At approximately 9:25-9:30 a.m and after his
conversation with Ragland, Masone called Joyce Hefty and
i nformed her of his conversation with Ragland. M. Hefty asked
Masone to call Ragland and have himcall her. Wen Ragl and
arrived honme, he called Ms. Hefty.

29. At approximately 9:31 a.m and after her conversation
wi th Masone, Ms. Hefty e-mailed Susan Collins regarding
Ragl and' s sel ection for randomdrug test at 9:18 a.m and
rel ayed the information as she received it from Masone regarding
Ragl and' s position of his down-tinme status. M. Hefty does not
recall if Masone told her Ragland said he would come for testing
after his appointnent was finished. Unable to reach Ms. Collins
by tel ephone, Ms. Hefty called M ke Bessette regardi ng Ragl and' s

situation. Bessette concluded the conversation by instructing
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Ms. Hefty to give Ragl and another 40 minutes to cool off and see
if he showed up at her office.

30. As Masone had requested, Ragland called Ms. Hefty from
his honme between 9:32 a.m and 9:44 a.m M. Hefty asked if he
was going for his drug test, Ragland replied that he coul d not
cone to her office at that time, but he would cone as soon as
his exterm nator finished his work. The exterm nator, Craig
Schultheis, was in the house at the tinme of this tel ephone
conversation and overheard Ragland's comments. Ragland's offer
to Ms. Hefty to speak with his exterm nator for verification was
refused.

31. M. Schultheis, the exterm nator, arrived at Ragland's
honme approximately 9:40 a.m conpleted his task and departed at
approximately 10:05 a.m Wiile there, he overheard the
t el ephone conversation and Ragl and say, "When |I'm done | can
come in." He did not know at that tinme that Ragland was talking
to Ms. Hefty.

32. During the above tel ephone conversation, M. Hefty
failed to inform Ragland that M. Bessette had given him an
additional 40 mnutes to report to her office. Had Ms. Hefty
obeyed M. Bessette's instruction, Ragland would have had the
option of inmmediately driving fromhis honme to her office,
shoul d he chose to do so. Instead, at 9:44 a.m M. Hefty,

w t hout further consultation with M. Bessette, her superior,

15



concl uded her conversation with Ragland by informng himthat he
was termnated. A few mnutes |ater, she called the North
County Dispatcher and requested that they send two drivers to
pi ck up Ragland's bus and return it to the notor pool.

33. Because Ragl and drove from Safety Harbor M ddl e Schoo
directly to his home rather than driving directly to her office,
Ms. Hefty testified it was too late for himto take the drug
test. To her, his conduct constituted in part his refusal.

This was Ms. Hefty's first occasion to encounter the situation
where a driver who has been notified by a dispatcher of
selection for randomdrug testing responded with, "No | can't; |
have an (prearranged) appointnent and will go when its
finished. "

34. Ms. Hefty did not know whet her Ragl and was on "down-
time" or "on-the-clock"” status when he called her fromhis hone.

At the tine she determ ned that Ragland's responses, "wll go
when ny appointnent is finished" or "not on ny own tine,"
coupled with his failure to inmediately report to her office,
was a refusal under her understanding of the rules. She did not
know nor could she articulate the procedure or rule she relied
on in reaching her conclusion. She testified she was nerely
doi ng what Polly Frush, who had the job before, had taught her.
35. Ragland took a drug test at 1:00 p.m, on April 24,

2001, at Atlantis dinic with a negative result. This drug test
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was not accepted by the Board as a substitute drug test. Under
its policy, the Board accepts drug test results fromonly its
approved and designhated drug-testing facilities. Atlantis is
not an approved facility.

36. No Board enpl oyee, with whom M. Bessette spoke on
April 24, 2001, informed himof Ragland s statenent that he
would be willing to go inmmedi ately to take the drug test after
hi s appoi ntment was concluded. |If he had been nmade aware of
Ragl and' s statenent, he testified he woul d have taken that into
consi derati on when determ ni ng whet her or not Ragland' s action
was a refusal to take the randomdrug test. Assum ng that Board
staff had provided himwith all the facts, and followi ng the no
exceptions policy (refusal equals automatic term nation),

M. Bessette nade his recommendati on of Ragland's term nation to
Dr. J. Hi nesley, Superintendent of Public Schools, Pinellas
County.

37. This is a case of first inpression for the Board's
staff, wherein the Board issued two procedures for random drug
testing, Policy 28.3 and the August 30, 2001, Menp to Bus
Drivers; first inpression where Board staff nenbers and
enpl oyees were not certain which one of the two procedures was
in effect on April 24, 2001; and first inpression where the

conduct of the Board's adm nistrative staff and the conduct of a
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bus driver enployed the Board was reasonabl e given the
ci rcunstances on April 24, 2001.

38. Petitioner's evidence in this case does not
denonstrate insubordinati on by Ragl and. The evi dence does not
prove that Ragland engaged in flaunting the Board's authority,
repeatedly failed to heed the Board's instructions to take a
drug test, openly refused to take the drug test, or failed to
follow the Board' s recently changed random drug testing
procedure. Just the opposite is evident. On April 24, 2001, at
approximately 1:00 p.m, during his normal on-duty time, Ragland
took a drug test with a negative result.

39. The facts here denbnstrate, at nobst, Ragland's
exerci se of poor judgnment based on the confusion created by a
| ack of clear directions fromthe Board. The confusion resulted
fromthe Board' s tenporary random drug-testing procedure
term nation date and its normal random drug-testing procedure
resunption date. Petitioner failed to produce evidence in any
formto establish with reasonable certainty, which one of its
two procedures was in effect on April 24, 2001. | find that on
April 24, 2001, the Board's staff, at the very least, did not
have a wor ki ng know edge of the applicable random drug testing

pr ocedur e.
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CONCLUSI ONS OF LAW

40. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes.)

41. Section 231.3605(2)(b) requires that Petitioner
conformto the provisions of the collective bargai ni ng agreenent
and Petitioner's rules in termnating nost non-instructional
enpl oyees, including an enpl oyee assigned to the transportation
departnent. As noted above, the collective bargaining agreenent
provides for termnation for the refusal to submt to a random
drug test.

42. Petitioner has the burden of proof in this non-

i nstructional enpl oyee dism ssal hearing. The standard of proof
in this proceeding is by a preponderance of the evidence.

McNeil v. Pinellas County School Board, 678 So. 2d 476 (Fla.

1996); Dileo v. School Board of Dade County, 569 So. 2d 883, 884

(Fla. 3rd DCA 1990).

43. Accordingly, Petitioner has failed to prove by a
preponderance of the evidence the charge of insubordination
agai nst Respondent, Wade Ragl and.

44. The Rul es and Regul ations governing the adm nistration
of drug testing of individuals who drive comrercial vehicles are

set forth in 49 Code of Federal Regul ations, Part 40, Subparts A
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and B. The Federal Regul ations provide nandatory procedures
governing the drug testing of bus drivers and enpl oyers,
including this School Board. Petitioner was responsible to see
that regul ations are enforced and testing is done in conpliance
with those regulations. See 49 C F.R Section 40. 1.

45. The Superintendent of the Pinellas County School Board
has the authority to suspend and recomrend di sm ssal of Schoo
Board enpl oyees, Section 230.33(7)(e), Florida Statutes.

46. The School Board of Pinellas County has the authority
to suspend and/or dism ss School Board enpl oyees, Section
230. 23(5)(f), Florida Statutes.

47. Under Section 230.22, Florida Statutes, the School
Board has authority to adopt rules and regul ati ons that
contribute to efficient operations of the school system

48. Al cohol and drug testing of school bus drivers is
regul ated under Federal Law, 49 CF. R Part 40 and 49 C. F.R
Section 382.109. Consistent with the Drug- Free Wrkpl ace Act of
1998, 49 C.F.R Part 40, and 40 CF. R Part 382, the School
Board adopted Policy 8.23. The Board' s policy requires that as
of January 1, 1995, all School Board enpl oyees who hold a
commercial driver's |license as a condition of enploynent and who
performsafety sensitive functions, that includes operating a
vehi cl e designed to carry nore than 15 persons, shall be subject

to drug urinalysis and/or breath al cohol testing.
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49. C F.R Section 382.211 states that:
No driver shall refuse to submt to
: a random al cohol or controll ed
substance test. . . . No enployer shal
permt a driver who refuses to submt to
such tests to performor continue to perform
saf ety-sensitive functions.

50. Section 382.211 does not require dismssal in cases of
refusals, only discontinuation of "safety-sensitive functions."

51. School Board Policy 8.32 is incorporated as Article 32
of the Agreenent between the Pinellas County School Board and
t he School Enpl oyees Uni on, the exclusive collective bargaining
representative for bus drivers and applicable to Respondent.

52. The determnative issue in this case turns on School
Board Policy 8.23(3)(e)2(3), which defines refusal to submt to
a test to include "the driver engaging in conduct that clearly
obstructs the testing process.” The plain neaning of "obstruct"
is to "block" "interfere with, inpede, or retard.”

53. 49 C F.R Section 382.305(1), places a tine
requi renment on an enployee notified to take a drug test. It
requires that "each driver who is notified of selection for
random al cohol and/or controlled substances testing proceed to
the test site imediately.” The only exception to this
requirenment is to allow the driver to conplete the current

saf ety-sensitive function, i.e., to drop off students in the

school bus at the school.
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54. Imrediately, in fact, is determ ned by the
ci rcunstances and length of tinme required for the notified
driver to depart the |ocation where the notification was
recei ved (school drop-off site), with consideration for traffic
del ays, to reach Ms. Hefty's office at the school board
buil ding. This period can range from 30 mnutes to one and one-
hal f hours dependi ng upon traffic conditions at the tine.

55. The August 30, 2000, nmenorandum of tenporary change in
procedure created confusion anong all the parties involved. It
i s uncl ear whether that nmenorandumwas in effect on April 24,
2001. Dispatcher Masone was under the inpression that the
August 30, 2000, nenorandum procedure was in effect on April 24,
2001. Respondent, Ragland, was under the inpression that the
August 30, 2000, nenorandum was not in effect on April 24. 2001.
Ms. Hefty admtted she was unsure. M. Bessette acknow edged
t hat the nmenorandum caused confusion. The Board failed to nake
clear to its adm nistrative staff, dispatchers, union
representatives and bus drivers whether the August 30, 2000,
menmor andum was in effect on April 24, 2001, or termnated in
Oct ober 2000.

56. School Board policy 8.25(1)(x), entitled "Disciplinary
Cui delines for Enpl oyees," defines failure to conply with School
Board Policy, state |aw, or appropriate contractual agreenent as

an offense with a penalty range from caution to di sm ssal.

22



57. The agreenment with the School Enpl oyees Union pernits
t he School Board to set work schedul es and work hours for bus
drivers and to require over-tinme work for drivers. Wen a
driver is notified during a regularly schedul ed bus run that
he/ she has been selected for a random drug test, the School
Board has the authority to require the bus driver to go for drug
testing even when the test would require the driver to work
beyond hi s/ her regularly schedul ed work hours.

58. The Atlantis Cinic is not an approved by the Board
for testing its bus drivers. The Atlantis Cinic testing
procedures do not neet federal requirenents. First, the testing
is not by appropriate |aboratory nmethods. Second, the person
collecting the sanples is not an approved collector. Third, the
test results are not on a form approved by the Federal
Department of Transportation. Fourth, the test results are not
reviewed by a Medical Review Oficer.

59. Ragland is charged, in the Board' s May 3, 2001,
suspension letter, with violation of School Board Policy
8.25(1)(u) and (x) which in pertinent part states:

(1) The school district generally follows
a system of progressive discipline in
dealing with deficiencies in enployee work
performance or conduct. Progressive
di sci pline may include, but is not limted
to, verbal or witten counseling or caution,
witten reprinmand, suspension w thout pay

and dismssal. The severity of the problem
or enpl oyee conduct w |l determ ne whether
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all steps will be followed or a
recommendation will be nmade for suspension
wi t hout pay or dismssal. Wen thereis a
range of penalties, aggravating or
mtigating circunstances will be consi dered.
Support Services probationary enpl oyees sign
an "At WII" statenent that says: During

t he probationary period the enpl oyee will
not be eligible for certain benefits as
defined by the applicable collective
bar gai ni ng agreenent and may be term nated
at the will and discretion of the Pinellas
County School Board w thout advance notice
or aright to a hearing. The follow ng

of fenses, when constituting grounds for

di sci pli ne under Section 231.36, Florida
Statutes, shall have the foll ow ng
penal ti es:

(u) Insubordination, Wiich is Defined as
a Continuing or Intentional Failure to Obey
a Drect Oder, Reasonable in Nature, and
G ven By and Wth Proper Authority.

(x) Failure to Conply Wth School Board

Policy, State Law, or Appropriate
Contractual Agreenent.

60. Subsection (3) defines aggravating and mitigating
factors or circunstances that will be considered when
determ ning the appropriate penalty within a penalty range.
Pertinent parts of this subsection are:

* * %

(k) The actual know edge of the enpl oyee
pertaining to the m sconduct.

* * %

(I') Attenpts by the enployee to correct
or stop the m sconduct.

* X% %
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(q) Length of enploynent.

* % *

(s) Any relevant mtigating or
aggravating factors under consideration.

* x %

61. Petitioner, Pinellas County School Board has proven by
a preponderance of evidence that Respondent, Wade Ragl and, did,
on April 24, 2001, refuse to immediately report for a random
drug test after notification by proper authority, M. Hefty.
However, Ms. Hefty's "are you going to report” notice to Ragl and
was inconplete. She did not tell Ragland that M. Bessette, her
superior, had given himan additional 40 mnutes to report to
her office. Neither did she have proper authority, approval, or
perm ssion, to term nate Ragland, at the tine she informed him
he was term nated. Therefore, even through Ragland refused to
report, his refusal was not "insubordinate," as the termis
defi ned by the Board.

62. Respondent's refusal to report for the random drug
test after proper notice constitutes a failure to conply with
School Board policy. The uncertainly is "which" School Board
policy was in effect on April 24, 2001.

63. Petitioner, Pinellas County School Board did not prove
by a preponderance of evidence that Respondent, Wade Ragl and,

was i nsubordinate by his failure to report imediately for a
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random drug test after notice on April 24, 2001. Respondent's
response to the random drug test notice from Petitioner conplied
with "a" procedure established by the Board.

64. Petitioner's nenoranda to all bus drivers, regardi ng
its tenporary procedural change in random drug-testing
procedures coupled with no notice to affected enpl oyees whet her
its tenporary policy continued past October 2000, mtigates
i mposition of policy guideline discipline that every random drug

test refusal equals automatic term nation

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Pi nel |l as County School Board enter a final
order finding Respondent, Wade Ragl and, was not i nsubordi nate
and did not violate Board Policy 8.25(1)(u).

Further finding that Respondent, Wade Ragl and, did not
vi ol ate School Board Policy 8.25(1)(x) by failing to conply with
an existing School Board Policy.

Furt her Recommended that Respondent, Wade Ragl and be

reinstated to his fornmer position as a bus driver.
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DONE AND ENTERED this 4th day of Decenber, 2001, in

Tal | ahassee, Leon County, Flori da.

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 4th day of Decenber, 2001

COPI ES FURNI SHED,

Andrew J. Sal znan, Esquire

Zimret, Unice, Salzman & Fel dnman, P. A
Two Prestige Place

2650 McCormck Drive, Suite 100

Cl earwater, Florida 33759

Jacqueline M Spoto, Esquire
School Board of Pinellas County
301 Fourth Street, Southwest
Post O fice Box 2942

Largo, Florida 33779-2942

Dr. J. Howard Hinesl ey, Superintendent
School Board of Pinellas County

301 Fourth Street, Southwest

Largo, Florida 33770-3536

Honorabl e Charlie Cri st
Conmi ssi oner of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

27



James A. Robi nson, General Counse
Depart ment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order nust be filed with the agency that
will issue the Final Order in this case.
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